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IN THE COURT OF THE SESSIONS JUDGE 

SONITPUR AT TEZPUR 

   Present:-      A. K. Borah 

   Sessions Judge 

   Sonitpur, Tezpur. 

    

                            (Criminal Appeal Case No. 06 (S-1) of 2017) 

Sri Raju Bhuyan 

S/O- Paban Chandra Bhuyan 

Villlage- Borjhargaon, Solmara Road 

P.S- Tezpur 

Dist- Sonitpur, Assam.      ……. Appellant 

                        -versus-   

State of Assam 

Sri Ronald Baruah 

S/o- Late Nishit Baruah 

Village- Borjhargaon 

P.S- Tezpur 

Dist- Sonitpur, Assam.     …. Opposite Party 

(Represented by Public Prosecutor, Sonitpur, Tezpur) 

A P P E A R A N C E 

For the Appellant- I. Anshari  

For the Opposite Party-  Sri. H.P. Sedai, P.P.                            

Date of argument: 02-05-17 

Date of judgment: 02/05/17 

 

 

                         J  U  D  G  M  E  N  T  

1. This appeal is directed against the judgment and order dated 08/02/2017 

passed by learned Sub-Divisional Judicial Magistrate, Sonitpur at Tezpur in GR Case 

No. 678/11, U/S 341/324/506 of IPC, convicting and sentencing the accused 

persons/appellants to suffer rigorous imprisonment for a term of 6 months and fine 

of Rs. 4,000/- (Rupees Four Thousand) only, in default, to SI for the offence under 

Section 324 of the IPC and the simple imprisonment for 20 days for the offence 

under Section 341 of the IPC. 
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 2. The factual matrix of the case is that on or about 2.30 P.M of 06/04/2011 the 

appellant attempt to kill informant, Sri Ronald Baruah with a sharp knife near the 

saloon of Harikrishna at Borjhargaon Tiniali, Tezpur. The ejahar was filed by 

complainant Sri Ronald Baruah before the I/C Salonibari on 06/04/2011. On received 

the ejahar the I/C Salonibari Police Station by giving Salonibari GDE 01/11 dated 

06/02/2011 forwarded the name to O/C Tezpur PS. On received the ejahar the O/C 

Tezpur PS registered the case vide Tezpur PS 330/2011 under Section 341/506 of the 

IPC.  

 

 3. After completion of usual investigation, the O.C sent up the case for trial 

against the accused person by filing charge sheet under Section 341/324/506 of the 

IPC. 

 

4. On being appeared the accused before the learned Trial Court, learned Trial 

Court, after hearing both parties, framed charge under section 341/324/506 (part 1) 

of the IPC against the accused and particulars of the charge were read over, 

explained to the accused to which he pleads not guilty and claims to be tried. 

 

5.  To substantiate the case prosecution examined as many as 5 (five) numbers 

of witnesses. 

 

6. After completion of prosecution evidence accused was examined u/s 313 

Cr.P.C. All the allegation made against the accused/appellant and evidence appears 

against him are put before him for explanation where he deny the evidence and 

allegation and decline to give defence evidence. After hearing both parties. 

 7. Learned Trial Court convicted the accused under Section 341/324 of the IPC 

by sentencing him for 6 months and fine of Rs. 4,000/- (Rupees Four Thousand) 

only, in the default simple imprisonment term of one month under Section 324 of the 

IPC and simple imprisonment term of 20 days for offence under Section 341 of the 

IPC.  

 



 
 
 
 
 

3 
 

 

 8. Being aggrieved by the aforesaid conviction order and judgment the appellant 

preferred this appeal on the following amongst the other grounds: 

(i) Learned Trial Court has gravely erred in law as well as in fact while passing the 

Judgment and Order of conviction.  

(ii) Learned Trial Court has totally failed to appreciate the evidence on record and has 

relied more upon surmises and conjectures than in principle of law, while arriving at 

the decision of guilt of the accused.  

(iii) Learned Trial Court has totally failed to analyse the evidence on record as it is no 

way established by reliable and trustworthy link between the accused 

person/appellant and his involvement in the alleged offence. 

(iv)   The prosecution has failed to prove the offence of the accused/appellant under 

Section 341/324 of IPC by adducing reliable, cogent evidence necessary to prove 

such an offence. But in this aspect of the case it is totally ignored or over looked by 

the learned Trial Court. Therefore the decision arrived by the Trial Court is based only 

on surmises and conjectures. 

(v)  Learned Trial Court has taken support of the prosecution case from the case 

diary, statement under Section 161 Cr.P.C. which is quite contrary to law and in the 

baseless evidence. Learned Trial Court erred in law in convicting the accused person 

on the basis of said statement under Section 161 Cr.P.C. 

(vi) Learned Trial Court has placed undue reliance on the prosecution witness namely 

P.W. 1, the informant and the so-called injured, P.W. 3, Raju Baruah, the cousin of 

the informant and PW. 4, the doctor but the evidence of PW 1 contradictory and 

inconsistence and he narrated different story at different times on vital points, he 

stated in the FIR that the accused/appellant attempt three times with a sharp knife to 

kill him in front of the saloon of Harikrishna but in his evidence before the Court he 

stated that accused/appellant without any rhyme or reason inserted a rod on his back 

at Bazar. On the other hand PW. 3 in his evidence stated that he has not seen the 

incident and he came to know about the from P.W. 1, but P.W. 1 in evidence 

including nowhere stated that he informed the matter to PW. 3 and the P.W. 4. The 

P.W. 4  in his report marked as ext. 2 nowhere mentioned about the cut injury but 

the learned Trial Court while recording his evidence stated about the cut injury. 

Therefore from the evidence on record it shows that P.W. 1, the so-called injured 
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Ronald Baruah is not a trustworthy witness so this witness cannot be regarded as a 

wholly reliable witness.  That the evidence of the said P.W 3 and P.W 4 are totally 

false and contradictory. So these witnesses are by no means reliable and trustworthy 

witness which the learned Trial Court convicted.  

(vii) Learned Trial Court passed the judgment and order on the basis of the testimony 

of P.W 1, the so-called injured and P.W 3 Raja Barua, who is a here-say witness. 

(viii) Prosecution has suppressed materials witnesses of the case that is Harikrishana 

and other witnesses thereby cast serious doubt on the version of the prosecution 

case and it is for this reason together with the other glaring defects in the 

prosecution case and the Judgment and Order of conviction passed by learned Trial 

Court is defective.  

9.  I have heard argument of learned counsel for appellant as well as learned PP 

Sonitpur, Tezpur on behalf of State of Assam.  

 

 10. Learned counsel for appellant submitted that learned Trial Court without 

proper verify the evidence available on the record convicted the accused on surmises 

and conjectures which cannot be sustained in law hence judgment required to be set 

aside.   

   

 11. On the other hand learned PP Sonitpur, Tezpur submitted that learned Trial 

Court has rightly convicted the accused on the basis of evidence available in the 

record as such Judgment and Order passed by learned Trial Court is required to be 

upheld.  

 

12.  Keeping in mind the rival submissions advanced by learned counsel for both 

parties, the moot point  for discussion in this appeal is that whether the learned Trial 

Court convicted the accused on the basis of evidence available on the record or not.  

 

13. Since the appellant strenuously challenged the order of conviction and 

judgment stating the judgment was passed not on the basis of evidence and 

materials available on record so at first I think it would be justified to peruse the 

evidence adduced by witnesses in this case.  
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14. PW. 1, the complainant/victim stated that the incident took place about 6/7 

months back at 2 P.M at Bazar (on road). During that time he had gone to Bazar the 

accused without any rhyme and reasons inserted one rod his back. He went to 

Salonibari O.P and lodged case. He sustained injury on his back on account of the 

assault. He was medically treated for his injuries. Ext. 1 is the FIR.  

 

In cross-examination he admitted that his cousin Raja Baruah wrote the FIR and he 

know the contents of the FIR. He denied the suggestion that he did not state in 

ejahar that he had gone to market that accused without any rhyme and reasons 

inserted a rod in his back.  

 

15. PW. 2 Sri Ram Thakur owner of a saloon where the alleged incident took 

place stated he know complainant as well as accused. But he do not remember any if 

at all about the incident. He even not know why he has been made as witness.  

 

16. PW. 3, Sri Raja Baruah stated the complainant is his cousin but he do not know 

the accused. On 06/04/2011 at about 1-30 P.M informant came to his house by 

crying. He saw blood oozing from his stomach. While he asked him he stated that 

one of his friend has assaulted him with sharp cutting weapon in 3 times. Though the 

informant mentioned the name of the person who assaulted him but he cannot recall 

at the time of deposition. Then he took injured to Salonibari O.P. As the injured was 

unable to right the ejahar so he wrote the ejahar. Ext. 1 is the said ejahar. 

 

In cross-examination he admitted that he cannot recall whether he was interrogate 

by police or not. He even not seen the incident. Police did not seize bloodstained 

cloth. 

 

17.  PW. 4 Dr. Sri Ratul Daloi stated that on 06/04/11 at 3 P.M he examined 

Ronald Baruah, aged about 23 years, S/O. Late Misil Kr. Baruah, of village Borjhar, 

P.S Tezpur on police requisition. The patient was escorted  by Home Guard Julen 

Nath. Upon examination, he found one lacerated wound over the right side of the 
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back, measuring ½ inch x ¼ inch x ½ inch. He also found over the left side of the 

back which was lacerated by cut injuries ¼ inch x ¼ inch/ ¼ inch the injury was 

fresh and simple in nature caused by sharp edged object.  

In cross-examination he admitted that his medical report does not bear any case 

reference. He had not mentioned and he had age of the injuries.  

 

18.  PW- 5 the I/O Sri Bidya Ram Kalita deposed that after the investigation he found 

sufficient materials against the accused under Section 341/324/506 of the IPC. 

Accordingly he filed charge sheet against him. 

 

19. These much are the evidence of prosecution.  

 

20. Defence plea is total denial while his statement was recorded under Section 

313 Cr.P.C. 

 

21. On close scrutiny of the record it appears that there is only one witness that is 

the complainant who is injured in this case. P.W 3 who is cousin of the informant as a 

reported witness as he has not seen the incident. Regarding injuries upon the body of 

the informant Dr. P.W 4 has supported. How the question come how far the evidence 

of informant who is injured in the case is reliable to convict the case. As submitted by 

learned counsel for appellant, admittedly there are many contradictions. Firstly 

according to FIR, accused at the relevant time attempt 3 times with a sharp knife to 

kill him in front of the saloon of Harikrishana. The informant deposed in Court that at 

the relevant time he had gone to bazaar or standing on the road, accused without 

any rhyme and reason inserted a rod on his back side for which he sustain injury.  

But in his statement made before the Police under Section 161 Cr.P.C. He has stated 

at the relevant time after combing his hair in a saloon he come out, then accused 

restrained him, threatened him to kill him, assaulted him upon his body by means of 

a knife. While he raised alarm accused fled away. Therefore, statement made by 

informant before this Court that accused as inserted an iron rod on his back is quite 

contradictory. Because that has not been stated to police while his statement was 

recorded. The second contradiction as appears that in the FIR the informant stated 
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that accused attempt 3 times with a sharp knife to kill in front of the saloon. But in 

Court he stated that at the relevant time accused without any rhyme and reasons 

inserted a rod on his back on right side. So that persons is contradictory to FIR there 

apart he stated before the police that at the relevant time accused restrained him, 

threatened him, to kill and attacked him with by means of a knife that is also a 

contradictory.  

22.  The statement as stated above made by informant/injured is found  

inconsistent with the earlier statement made before the Police and therefore, 

contradiction within the meaning of under Section 162 of the Cr.P.C. Hence no 

reliance was placed on the evidence of such witness. 

 

23. The second point raised by learned counsel for appellant is that in the present 

case the informant is no doubt injured, the incident took place in the broad day light 

of 2.30 P.M that too at a commercial area in front of a “saloon”.  If such an incident 

took place naturally it is expected independent eye witnesses apart from informant 

who here in the present case. According to prosecution story the incident took place 

in front of the “saloon” of but P.W. 2 one of the workers of no way supports the 

prosecution case. According to him he knows nothing about the incident. Since the 

incident took place at such a commercial area but prosecution case failed to examine 

any independent witnesses. Therefore, the evidence of complaint who injured in the 

case caste doubt to believe. Besides there were none any independent witness 

support the statement of complainant. The another point raised by learned counsel 

for appellant is that according to PW. 3, Raja Baruah who is cousin of the informant 

and also scribe of the ejahar stated that at about 1.30 P.M on 06/04/2011 the 

complainant came to their home by crying, he saw blood was oozing from the 

stomach. While he asked him he (informant) stated him that one of his friends has 

assaulted him 3 times with a sharp cutting instrument. Though informant reported to 

him the name of the assailant but he cannot recall the name at the time of 

deposition. According to FIR the incident took place at 2.30 P.M.  Similarly P.W. 1 the 

informant stated his deposition that the incident took place at about 2 P.M but 

according to PW. 3 who stated that he was informed by informant about the incident 

at 1.30 P.M. Therefore, regarding the time of alleged incident is not consistent. 
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Besides according to informant/injured accused inserted a road on his back side. But 

P.W. 3 the cousin of informant stated that while informant came to his home by 

crying he saw blood was oozing from the stomach but not from the back side. 

Therefore, the injury has seen by PW. 3 is quite different from the injuries sustained 

as stated by informant. Similarly, the Ext. 2 the injury report does not reveal any 

injury upon the stomach. Therefore, the evidence of reported witnesses PW-3 as to 

he saw injury on the stomach of the injured is not relied on. Normally, the presence 

of an injured witness at the time of incident can be inferred if the injuries suffered in 

the same incident. But in the instant case no reliance could be placed on the 

evidence of PW. 1. Because he made statement in different stage in different way 

which is found to be inconsistent and even discrepancy.  

 

24. Summing up, in the present case that the complainant is the injured and at 

the same time the occurrence took place in the broad day light in a commercial area 

in front of a „saloon‟. The prosecution failed to produce any other independent 

witnesses. The saloonwala who was examined by prosecution. The saloonwala P.W. 2 

in front of whose „saloon‟ the incident took place no way support the prosecution 

case. He simply stated he knew nothing about the incident. The statement of 

informant made different way in different stage as in the FIR he stated that at the 

relevant time accused attempt 3 times with a sharp weapon knife to kill him but in his 

statement made before the Police he stated at the relevant time accused in front of a 

„saloon‟ restrained him, threatened him to kill and attacked him with a knife. But in 

court he deposed that at the relevant time accused without any rhyme and reason 

inserted a road on his back. According to prosecution story immediately after the 

incident he reported the matter to PW 3, Raja Baruah who is a cousin of injured. He 

stated in Court that at about 1.30 P.M the complainant came to his house reported 

him that one of his friends attacked him 3 times with a sharp weapon. P.W. 2 stated 

that he saw blood was oozing from the stomach of the victim. P.W. 2 further stated  

though informant mentioned the name of assailant but he cannot recall the name of 

the said assailant.  The Dr. PW. 4 who is examined the victim no has stated that he 

found injury upon the stomach of injured of the victim. No doubt P.W. 1 informant 

himself injured during the course of occurrence so there could be hardly doubt 
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regarding the presence at that spot. But other than he sustained injury he cannot say 

exactly by what weapon he was assaulted and where he sustain injury on in portion 

he sustained injury. In view of the aforesaid reasons the single statement of 

informant is not such convincing and reliable to convict the accused only on his 

statement. Therefore, I think the accused entitled to get the benefit of doubt.  

 

25. In view of the aforesaid reasons the findings of conviction has held by learned 

Trial Court by their judgment dated 08/02/2017 cannot be allowed to remain as such 

set aside. So accused is acquitted and set him at liberty forthwith. Liability of bailor is 

hereby set aside. 

26.  Accordingly the appeal is allowed. 

27. Let the GR Case No. 678/11 along with a copy of Judgment be sent to learned 

Trial Court immediately.  

 

 

 

    (Ashok Kumar Borah) 

 SESSIONS JUDGE,   

   SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

 

  (Ashok Kumar Borah) 
                SESSIONS JUDGE,   

  SONITPUR :: TEZPUR  
 

    


